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The Work and Families Act 2006 will extend the maximum period of statutory maternity pay, statutory adoption pay, maternity and adoption leave, while also extending the right to request flexible working to carers of adults with effect from 1 April 2007.

As well as extending maternity, paternity and adoption rights, the Act recognises that all employees, not just those with children, need to achieve an acceptable work-life balance.

From April 2007, the right to request flexible working will be extended to carers of certain adults. Research suggests take-up of this right will be high, given that seven million adults provide care to sick, disabled or elderly people.

The Act contains provisions which will enable the Government to increase maternity leave for all women to 12 months, increase paid maternity leave to nine months, give fathers the right to take upto 26 weeks’ paternity leave, and carers of adults the right to request flexible working.

Some of the new regulations are before Parliament and are on their way to becoming law. Other changes are still out for consultation.

Changes which are due to take effect in April 2007 are set out below.

Changes to maternity leave and pay

All women who currently qualify for ordinary maternity leave (OML) will also qualify for additional maternity leave (AML).

This means that all women employees will be entitled to take 12 months’ maternity leave. The distinction between OML and AML will be retained so that employers will only have to maintain full contractual benefits (except pay) during OML, and can withdraw them during AML.

The right to return to work will also vary between a return at the end of OML, when the employee has the right to return to the same job, and a return at the end of AML, when the right will still be a right to return to a similar job.

The Government will extend statutory maternity pay (SMP) from 26 to 39 weeks. This is with a view to increasing this further to 12 months in the future.

The Government will also introduce ‘keeping in touch’ days. Employees on maternity leave will be allowed to work for a limited number of days without losing their entitlement to SMP for that week, and without their leave ending as a result.

'Keeping in touch' days will be by agreement; They are neither a requirement nor an entitlement. Reasonable contact with the 

employee will be permitted during maternity leave.

The regulations provide that the employer will be entitled to make ‘reasonable contact’ with an employee while she is on maternity leave. The meaning of reasonable contact will be covered by DTI guidance.

Notice of early return from maternity leave and extension of maternity leave will be extended to eight weeks.

Women currently have to give 28 days’ notice if they wish to return to work early. This will be extended to eight weeks. 

The same will apply to employees who have previously notified their employer that they intend to return to work before the end of their leave entitlement but subsequently decide to take more or all of their maternity leave entitlement. Again, they will now have to give eight weeks’ notice.

A mother who gives her employer early warning that she will not return to work at the end of her maternity leave cannot have her contract terminated early or lose the right to accrue other entitlements.

Changes to adoption leave and pay

Adoption leave and pay may allow one member of an adoptive couple to take paid time off work when their new child starts to live with them. Paternity leave and pay may be available for the other member of the couple.

Adoption and paternity leave are available whether a child is adopted from the UK or overseas.

These changes mirror the changes to maternity pay and leave.

· The payment period for statutory adoption pay will be extended to 39 weeks.

· The notice an employee must give if changing the date of return from adoption leave will be increased from 28 days to eight weeks.

· Optional 'keeping in touch' days will be introduced, enabling adopters to work for up to ten days during their adoption leave period.

· All adopters have a right to return to work after adoption leave, regardless of the size of the employer.

Flexible working

The right to request flexible working will be extended to carers of adults from April 2007. Applicants will need to have completed a minimum of 26 weeks’ employment.

The regulations provide that an employee can apply to their employer to work flexibly if they care, or expect to care, for an adult who is:

· either married to, or the partner or the civil partner of, or a relative of, or living at the same address as, the employee

· is a ‘near relative’ – parent, parent in law, sibling, grandparent, etc

· falls into neither category but lives at the same address as the employee.

The DTI does not propose to extend the right to parents of older children ‘at this time’.

The Government plans to increase statutory maternity pay from nine months to 12 months by the end of 2009. It is expected that when this happens the new paternity rights set out below will be introduced.

Future developments: Additional paternity leave for fathers

In addition to the confirmed changes, the Government has proposals for additional paternity leave and these are still under consultation. Eligible fathers will be entitled to take upto 26 weeks’ additional paternity leave. The leave will be paid leave if certain criteria are met. The intention broadly is that either mother or father will be able to be off work during the first year after the birth of the child.

The system for additional paternity leave and additional paternity pay is as follows:

· Fathers will be entitled to upto 26 weeks’ additional paternity leave (APL). The Government is consulting on what length of service criteria will apply to give employees the entitlement.

· APL can only be taken if the mother returns to work before the end of her AML.

· APL cannot start until a fixed period after the birth of the child. The Government is consulting on the period and is suggesting 20 weeks.

· 
APL will terminate on the date the mother’s AML would have ended. This means that if a mother takes some of her AML, the father will not be able to take the full 26 weeks’ APL.

· It must be taken in a single block.

· The Government is still consulting on the terms and conditions that will apply during the leave, together with the administration arrangements needed to implement it.

Employers should include references to maternity, paternity, adoption and carers’ rights in equality, diversity and work-life balance policies. They should be reviewed to ensure they comply with both the immediate and forthcoming changes.

The information in this article is for guidance only. Neither LVSC nor the writer can accept liability for anyone acting or failing to act on the basis of this material. Copyright PEACe, November 2006.
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Shirley Briggs looks ahead to new rights for parents and people who need to balance caring and work.
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