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The definition of charity

The Act updates the legal definition of charity, with an expanded list of charitable purposes, illustrating the types of causes that are charitable in law,  and a requirement that all charities demonstrate that they benefit the public in some way. 

The public benefit test is perhaps the most controversial aspect of the Act, as it will place a new onus on public schools and private hospitals, for example, to demonstrate that they provide a public benefit. In the past they were usually presumed to do so.  However, the Act leaves it to the Charity Commission to determine how this test will be implemented. 

The Commission has been doing some preliminary work on what the public benefit test might look like. In the near future it will be consulting on the principles of public benefit; ways in which charities can demonstrate this; and how it will be assessed.

Registration of small charities

Small charities with an income of less than £5,000 will not be required to register with the Charity Commission (the previous threshold was £1000), but will be able to if they want to. 

The Charity Commission and the Charity Tribunal

The Act establishes the Charity Commission as a corporate body and for the first time gives it statutory objectives, duties and functions. It also creates a new independent Charity Tribunal which will be able to review any decision made by the Charity Commission, for example if they refuse to register an organisation as a charity. This will be potentially valuable, enabling people to appeal against such decisions without having to argue their case in the High Court (as at present). 

The Charitable Incorporated Organisation

The Act makes provision for a new legal form for charities – the Charitable Incorporated Organisation or CIO. This will enable a registered charity to become incorporated (take on a legal identity as an organisation) without having to also register as a company, as at present. This will be very useful, particularly for new or unincorporated charities. However, it is unlikely to be available until early 2008, because new regulations must first be drafted, consulted on and agreed by Parliament.

Deregulation

The Act includes a number of deregulatory measures, for example, relaxing restrictions on altering memoranda etc of charitable companies and removing some of the legal obstacles to collaborative working and mergers between 

charities. It also changes the audit thresholds for charities, for example only charities with an income of at least £500,000 or assets valued at £2.8 million or more will be required to have a full professional audit of their accounts,

Trustees

The Act relaxes the rules about payments to trustees if they provide a service to their charity over and above their usual duties as a trustee (for example if they fix the plumbing). However, the Trustee Board will have to show that this decision was taken with care, in the interests of the charity and in the absence of the trustee concerned. It will still not be possible to pay people to be trustees, or to have a paid employee on the Board, without the express permission of the Charity Commission. 

The Charity Commission will also be able to remove the liability of trustees where they can show that they have acted 'reasonably and in good faith'. This is an important measure for trustees and a welcome recognition that sometimes decisions taken in good faith can go wrong. The Act also allows trustees to use charitable funds to purchase indemnity insurance if they believe that this is in the best interests of the charity.


Fundraising and public collections

The Act makes a number of changes to the law on fundraising and public collections. The details of these arrangements will be set out in new regulations, which will be consulted on later in the year.

Implementation

The Act will be implemented in stages. As noted above, some of the key provisions, including the Charitable Incorporated Organisation (CIO), will require new regulations before they can be up and running. The Cabinet Office has now published an implementation plan, setting out when it expects each of the provisions to come into force. This can be found at:

www.cabinetoffice.gov.uk/third_sector/

documents/charity_reform/

implementation_plan.pdf.
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The long-awaited Charities Act received Royal Assent on 7 November 2006. Belinda Pratten outlines some of the main provisions of the Act. 
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