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Consortium Members’ Collaboration Agreement
	Summary

	Overview/context
	This is a contract that the members of a special purpose vehicle (SPV) consortium will sign once the consortium has been formed. It sits alongside the articles of association of the consortium company or its constitution if it is a charitable incorporated organisation (CIO). The SPV consortium will usually be a charitable limited company or CIO but may also be a community interest company.

	Purpose
	The articles of association or constitution regulate the governance of the SPV under company and/or charity law and this agreement regulates the commercial relationship between the SPV and its members/owners. 

	Legal status
	Legally binding and enforceable – see clauses 13 and 29.

	How to use/checklist
	1. Parts that require completion or variation are highlighted yellow. 

2. The contract refers to members being “Tender Ready”. This is defined on page 3 with reference to commissioning bodies’ requirements. Usually it means that the member is able to comply with PQQ requirements in a tendering process. 

3. In clause 9, there are references to local and regional contracts. This is an example of how the consortium members can agree on how they will deal with tender opportunities as they arise, depending on whether the opportunities are local or regional, whether they relate to specialist or generic services, etc. It provides members with some flexibility to bid independently for contracts where it would not necessarily be appropriate or even possible for the consortium to make a bid.

	Related documents
	1. Articles of association or CIO constitution of the SPV consortium.

2. Prospectus for an SPV consortium.

3. Business plan for the SPV consortium (usually revised annually).


This document is part of a series of Collaboration Support Resources designed for voluntary and community organisations. 

For more information about the whole series, and to use the other resources, go to http://www.voscur.org/collaborationresources

Consortium Members’ Collaboration Agreement


Template
Please note: this template is based on a real example and can be adapted and used by other organisations in different contexts. However, if it is intended to be legally binding, and the summary below indicates whether that is usually the case for this type of document, then we recommend it is checked by someone with appropriate skills/experience in such agreements, or an independent legal adviser.
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MEMBERS’ COLLABORATION AGREEMENT

DATE
20
PARTIES

(1) Charity A – state legal status, registration numbers and registered office address

(2) Charity B – state legal status, registration numbers and registered office address

(3) Charity C – state legal status, registration numbers and registered office address

(collectively being called “the Members”)

(4) ABC Consortium [a company limited by guarantee no. _____ {and registered charity number ____}] or [charitable incorporated organisation with charity number ____________] whose registered office is at _________________ (“the Consortium”)
BACKGROUND

(A)
The Consortium was incorporated in England under the Companies Act 2006 on _______ with number ____________ as a company limited by guarantee [capable of registering as a charity]/charitable incorporated organisation/community interest company and the initial subscribers were the Members.

(B)
The Members propose that the Consortium should be used as their vehicle for establishing and managing a charity to promote [state general aim of the Consortium].
(C)
Accordingly, the Members have agreed to become members of the Consortium in order to enter into commitments and regulate their rights in relation to the Consortium’s Activities, according to the terms of this Agreement.

(D)
The present Trustees of the Consortium are __________________________.

(E)
The Consortium has no subsidiary as at the date of this Agreement.

(F)
The Consortium has become a party to this Agreement to give effect to clause 3 (The Consortium’s Activities), clause 8 (Accounting Matters and Annual Budget), clause 9 (Finance and Contract Procurement) and clause 16 (Costs).

it is hereby agreed as follows:

1. DEFINITIONS 

1.1 In this Agreement (including the Background clauses):

“Activities”

means the activities of the Consortium as described in clause 3.1 and any other activities or business of the Consortium that the Members may agree from time to time;

“Annual Budget”

means the annual budget prepared from time to time by the Board;

“Area of Benefit” 


means the geographical area served by a Member as stated in the objects clause of its constitution, articles of association or other governing document;

“Articles”

means the articles of association of the Consortium from time to time;

“Board”

means the Trustees/Directors for the time being of the Consortium present at a duly convened quorate meeting or otherwise taking decisions and passing resolutions in accordance with this Agreement and the Articles;

“Business Day”

means any day which is not a Saturday, a Sunday or a bank or public holiday in England and Wales;

“Business Plan”

means the Consortium’s business plan dated ____ as varied or developed from time to time with the unanimous agreement of the Members and any future Business Plan agreed by the Members;

“Force Majeure Event” (see section 4 of the Guide to Contract Law for definitions) 
means an act or event affecting the performance by a Consortium Member of its obligations under this Agreement being omissions, happenings or non-happenings beyond its reasonable control including (but not limited to) disaster, fire, flood, severe weather, criminal damage, loss of communications technology, epidemics or actual or threatened terrorist attack;

“Holding Company”

means a company defined by section 1159 of the Companies Act 2006;

“Independent Examiners”

means the Consortium’s auditors or independent examiners appointed from time to time;

“Local Contract” 

means a contract offered with or funded by a third party for delivery of services of the type provided by the Members but solely within the areas of benefit of up to two Members;

“Member”

means the parties to this Agreement (except the Consortium) or such other members of the Consortium as there may be from time to time;

“Membership Prospectus” 
means the Consortium’s membership prospectus dated _____ as varied or developed from time to time by the Members and any future prospectus agreed by the Members;

“Memorandum”

means the Memorandum of Association of the Consortium from time to time;

“Regional Contract”

means a contract with or funded by a third party for delivery of services within the areas of benefit of more than two Members;

“Relevant Address”

means the current postal address, fax number or email address notified by a Member to the Consortium under clause 27;

“Subsidiary”

shall have the meaning ascribed to such expression by section 1159 of the Companies Act 2006;

“Tender Ready”

means able to deliver as subcontractors under tenders for services by the Consortium where a statutory or other body is the purchaser in accordance with [state any guidance relied on for this];

“this Agreement”

means this Agreement and (where appropriate) the Articles;

“Trustee”

means any trustee/director for the time being of the Consortium. 

1.2 In this Agreement:

1.2.1 the Index and clause headings are inserted for convenience only and do not affect the construction of this Agreement;

1.2.2 words denoting the singular include the plural and vice versa;

1.2.3 references to persons include natural persons, firms, partnerships, corporate bodies, associations and trusts (in each case whether or not having a separate legal personality).

1.3 References in this Agreement to “clauses” mean the clauses of this Agreement and references to the “parties” or “party” mean the parties or a party to this Agreement.

1.4 Words and phrases referring to any statutory provision, where the context requires, shall be understood as having the same respective meanings in this Agreement.

1.5 Reference in this Agreement to statutory provisions shall be deemed to include a reference to any amendment, consolidation or re-enactment of that statute or provision and to any subordinate legislation made under it from time to time. 

2. REPRESENTATIONS (see section 4 of the Guide to Contract Law for definitions) 
Each of the Members undertakes to the others that it has taken all necessary corporate and other action to enable it validly to accept and perform the obligations imposed on it by this Agreement and that performing this Agreement will not breach any other law or contract binding that Member.

3. the consortium’s activities

3.1 Each Member undertakes:

3.1.1  
to be just and faithful to the other Members;

3.1.2     to sign this agreement and Membership Prospectus before being admitted as a member of the Consortium;

3.1.3     to be Tender Ready within ____ months after becoming a member of the Consortium;

3.1.4     to devote all reasonable efforts to the Activities, being ________________________________________________________________________________________________________________ [state general proposed activities].

3.2 Each of the Members agrees to exercise its respective rights under this Agreement and as a Member of the Consortium so as to ensure that:

3.2.1     the objects stated in the Articles and the Activities are carried out insofar as is reasonably practicable; 

3.2.2 the work of the Consortium consists exclusively of the Activities;

3.2.3 the Activities are carried out, maintained and improved in accordance with charity law and sound business practice, and with the terms of this Agreement, the Membership Prospectus and the Business Plan; and

3.2.4 the management and control of the Consortium is exercised in England for taxation, charity law and other purposes.

4. ADMISSION OF NEW MEMBERS

4.1 Organisations wishing to become Members must:

4.1.1 
comply with the conditions, requirements and procedures from time to time set out in the Membership Prospectus and the Consortium’s Articles of Association; and

4.1.2
sign a memorandum of agreement to and compliance with the terms of this Agreement.

5. INDEPENDENT EXAMINERS; BANKERS; REGISTERED OFFICE; ACCOUNTING REFERENCE DATE 

Unless and until otherwise agreed by the Members in writing:

5.1 the independent examiners of the Consortium shall be ________________;

5.2 the bankers to the Consortium shall be _________________;

5.3 the registered office of the Consortium shall be at _________________; and

5.4 the financial year end of the Consortium shall be 31 March. 

6. CONFIDENTIALITY OF BOARD INFORMATION AND DISCUSSIONS

6.1 Any Trustee elected or co-opted under the Articles shall be entitled to pass to the Member s/he represents full details of any information (whether or not of a confidential nature) which may come into her/his possession as Trustee but: 

6.1.1 each Member undertakes not to use this information in any way which is detrimental to the Consortium (unless it is under a legal or regulatory obligation to do so) and 

6.1.2 a Member is only entitled to pass this information on to any holding company or subsidiary if it is under a legal or regulatory obligation so to do, and then 

6.1.3 only on the basis that the holding company or subsidiary treats the information as confidential and does not use it in any way which is detrimental to the Consortium (unless it is under a legal or regulatory obligation to do so)

provided that each Trustee must be mindful that if s/he is also a director or trustee of the Member s/he represents on the Board, then her/his primary duty is to that Member.

6.2 If it becomes apparent at any time to a Trustee that s/he may or will have a conflict of interest under clause 6.1 above, then s/he has a legal duty to report this conflict to the other Trustees so that they may take the appropriate action. 

6.3 Without prejudice to their rights under this Agreement, the Members agree that if one of them proposes to appoint or remove a Trustee, it will consult with other Members before giving notice under the Articles to do so.

6.4 Each Member undertakes that any Trustee representing it is able and willing to act as a Trustee and will ensure as far as is reasonably practicable that this person attends Board meetings so as to enable proper and effective transaction of Board business.

6.5 If any Member ceases to be a Member of the Consortium for whatever reason, it shall immediately ensure that any Trustee representing it resigns immediately and without payment for compensation for loss of office.

6.6 The Trustees shall not be entitled to any remuneration or any reimbursement of expenses incurred in the performance of their duties as Trustees except as permitted by the Articles.

7. TRUSTEES’ AND MEMBERS’ MEETINGS 

7.1 The election, co-option, retirement or removal of Trustees and the conduct of their meetings are regulated by the Articles.

7.2 Subject to Article ___ of the Articles and unless the Trustees agree otherwise, each Trustee is entitled to at least ___ days’ notice of each Board meeting which states the date, time and place of the meeting and the business to be transacted. All meetings of the members of the Consortium and of the Board shall take place at such locations as the Board agree and the Members must use all reasonable endeavours to ensure that respective representatives and/or Trustees attend each meeting in order to achieve a quorum.

7.3 Unless otherwise agreed in writing by the Board:

7.3.1 meetings of the Trustees shall be held at least quarterly on dates they may agree or, failing agreement, on dates the Chair decides; and

7.3.2 a telephone conference call or email exchange in which a quorum of the Trustees participates shall be valid as a meeting of the Trustees.

7.4 Unless otherwise agreed by the Board, all papers for Board meetings will be sent to all Trustees prior to each meeting (either by post, fax or email) and, unless otherwise agreed by the Board, draft minutes of Board Meetings will be sent as soon as practicable after each meeting.

8. ACCOUNTING MATTERS AND ANNUAL BUDGET 

8.1 The Board shall ensure that:

8.1.1 the Consortium shall at all times maintain accurate and complete accounting and other financial records in accordance with the requirements of charity law; and

8.1.2 each Member through its authorised representative shall be allowed access at all reasonable times for the purpose of examining the books and records of the Consortium.

8.2 The Board shall prepare an Annual Budget for the Consortium which shall include the following:

8.2.1 an operating budget (including any estimated capital expenditure requirements) and balance sheet forecast;

8.2.2 a review of the projected Activities; and

8.2.3 a summary of proposed objectives for the Activities.

8.3
The Trustees must prepare the first Annual Budget in respect of the financial year ending ______ within ___ days after the date of this Agreement. The Trustees will submit Annual Budgets in respect of subsequent financial years for approval by the Members not later than __ days before the commencement of the financial year in question.

9. FINANCE AND CONTRACT PROCUREMENT

9.1 It is intended that the Activities will be self-financing through the procurement of contracts, grants and in-kind contributions from the Members of staff time, expertise, intellectual property and the sharing of other resources. The Members may also provide financial support (for example through loans) in such manner and on such terms as each Member shall agree with the Board.

9.2 No Member shall enter into any agreement or arrangement on behalf of the Consortium as guarantor of the Consortium’s obligations or otherwise without the prior written consent of all the other Members.

9.3 The Members agree with the Consortium that 

9.3.1 where a Member or Members become(s) aware of a tendering opportunity for a local contract, then it/they must advise the Board of the opportunity as soon as possible, but may tender for it without further reference to the Board or the Consortium.

9.3.2 where a Member or Members become(s) aware of a tendering opportunity for a regional contract, then it/they must advise the Board of the opportunity as soon as possible and must not tender for it without the prior written approval of the Board. 

10. SERVICE CONTRACTS, STAFF AND MANAGEMENT 

Subject to any restrictions in the Memorandum and Articles, the Members hereby agree that the Consortium may employ such staff as the Board considers necessary for the Activities.

11. TERMINATION OF membership 

11.1 A Member shall cease to be a Member of the Consortium if Article __ (termination of membership) applies and Article ___ (removal of a Member from membership) in particular may apply where a Member commits a material breach of this Agreement and fails to remedy it within the time specified in a written notice served on it by all the other Members complaining of the breach.

11.2 A material breach of this Agreement will occur if 

11.2.1 a Member is or becomes unable to meet the criteria for membership set out in the Membership Prospectus; 

11.2.2 a Member (being a company) becomes unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;

11.2.3 a petition is presented for the winding-up by the Court of the Member (being a company) on any of the grounds in section 122 of the Insolvency Act 1986 or an order is made or resolution is passed for the winding-up of that Member;

11.2.4 a Member is an unincorporated organisation and any steps analogous to those matters set out in clauses 11.2.1 or 11.2.2 occur or are threatened;

11.2.5 any of the matters referred to in clauses 11.2.1 or 11.2.2 occur in relation to any holding company for the time being of a Member which is a company.

11.3 A Member that is winding up or dissolving for the purposes of merger, incorporation or reconstruction shall not be deemed to have committed a material breach but shall cease to be a Member on winding up or dissolution. 

11.4 A Member committing a material breach shall cease to be a Member of the Consortium and this Agreement shall automatically terminate with respect to that Member, but without prejudice to its obligations under this clause and clause 13 (Actions for breach of this Agreement). 

11.5 A Member who is removed from membership for any reason must ensure that any trustee representing it resigns immediately from the Board without compensation or claim for loss of office as a director or trustee and shall indemnify and keep indemnified the Consortium in respect of any such claim.

12. force majeure (see section 4 of the Guide to Contract Law for definitions) 
12.1
No Member shall be liable to any other Member or to the Consortium for any delay in performing any of its obligations under this Agreement if such delay is caused by any Force Majeure Event provided that the party unable to comply with this Agreement shall:

12.1.1
give written notice to the Board as soon as reasonably practicable on becoming aware of the Force Majeure Event, with such notice containing the following information:

12.1.1.1
details of the Force Majeure Event that has occurred;

12.1.1.2
the date from which the event has prevented or hindered the Party in the performance of its obligations;

12.1.1.3
the obligations involved; and

12.1.1.4
its best estimate of the date upon which it will be able to resume performance of the affected obligations;

12.1.2
at all times continue to take such steps to resume full performance of its obligations under this Agreement;

12.1.3
at reasonable intervals provide the other Member(s) with updated information on the status of the Force Majeure Event and the steps taken to resume full performance of its obligations; and

12.1.4
at all times use all reasonable endeavours to mitigate the consequences of the Force Majeure Event.

13.
ACTIONS FOR BREACH OF THIS agreement 

If it appears that any Member is in breach of any obligation that it owes to the Consortium under this Agreement, then that Member agrees that all rights to enforce any claim or action that the Consortium may have in respect of the breach shall pass to the other Members. The other Members will then have full authority on behalf of the Consortium to negotiate, litigate or settle any such claim or action and the Member in breach must take all steps within its power to give effect to the provisions of this clause. Neither it nor any of its advisers nor any Trustee representing it shall have any right to see or take copies of any of the Consortium’s papers, documents or instructions treated by law as privileged.

14.
DURATION 

This Agreement shall continue in full force and effect until the first to occur of the following events:

12.1 the express written agreement of all the Members that this Agreement should cease; or

12.2 the completion of the dissolution and winding-up of the Consortium,

provided that the terms of this Agreement shall nevertheless continue to bind the Members for so long as may be necessary to give effect to the rights and obligations this Agreement contains.

13. COUNTERPARTS 

This Agreement may be executed in several counterparts, each of which shall be deemed to be an original, and which together shall constitute one Agreement. Unless otherwise provided, this Agreement shall become effective and be dated (and each counterpart shall be dated) on the date on which this Agreement (or a counterpart of it) is signed by the last party to execute it.

14. COSTS 

The Consortium shall pay the costs and expenses in relation to the preparation, signing and carrying into effect of this Agreement.

15. ASSIGNMENT, SUBContracting and third parties’ rights (see section 4 of the Guide to Contract Law for definitions) 
15.1 None of the Members shall assign, transfer or subcontract any of its rights or obligations under this Agreement without the prior written consent of ___________.

15.2 Except as is expressly provided under this Agreement, this Agreement does not and is not intended to provide any third party with any rights under the Contracts (Rights of Third Parties) Act 1999 or otherwise.

16. SUCCESSORS 

This Agreement shall be binding on and continue for the benefit of the successors in title of each Member.

17. WAIVER (see section 4 of the Guide to Contract Law for definitions)
The rights of any party to this Agreement shall not be prejudiced or restricted by any waiver extended to any other party and no waiver by any party in respect of any breach shall operate as a waiver in respect of any subsequent breach.

18. ENTIRE AGREEMENT AND VARIATION 

18.1 This Agreement replaces any previous agreement between the parties in relation to the Consortium (other than the Membership Prospectus and the Business Plan) and together with these documents represents the entire understanding between the parties in relation thereto.

18.2 No modification, amendment or waiver of any of the provisions of this Agreement shall be effective unless made in writing specifically referring to this Agreement and duly signed by the parties.

19. SEVERANCE (see section 4 of the Guide to Contract Law for definitions) 

19.1 Each provision of this Agreement shall be enforceable independently of all other provisions and its validity, legality or enforceability shall not be affected if any other provision becomes invalid, illegal or unenforceable in any respect under any law.

19.2 If at any time any provision of this Agreement is or becomes invalid, illegal or unenforceable in any respect but would be or become valid, legal or enforceable if some part of the provision were deleted or amended, the provision in question shall remain in force with such deletion or amendment as may be necessary to make the provision valid, legal and enforceable.

20. TERMS OF THIS AGREEMENT TO PREVAIL 

As between the Members, in the event of any ambiguity or conflict arising between the terms of this Agreement and those of the Consortium’s Memorandum and Articles, the Memorandum and Articles shall prevail in respect of it. In order to resolve it, and subject to any consents required by law, the Members may elect to amend either this Agreement or the Memorandum or Articles in order to resolve the conflict.

21. REASONABLENESS AND FURTHER ASSURANCE

23.1
Each Member confirms it has had sufficient opportunity to obtain legal advice relating to all the matters provided for in this Agreement, and agrees, having considered these matters, that the provisions of each clause and this Agreement as a whole are fair and reasonable.

23.2
Each party to this Agreement shall at the request of the expense of any other party execute any documents or do any other things as are reasonably necessary to carry out the provisions of this Agreement or make it easier to enforce.

22. EXERCISE OF POWERS 

Where the Members are required under this Agreement to exercise their powers in relation to the Consortium, then each of them shall join with other Members to convene meetings, propose and vote for resolutions, and ensure that any Trustee representing it (whether alone or jointly with any other person) shall exercise his or her vote as a Trustee to enable business to proceed effectively.

23. announcements

25.1
A party to this Agreement shall only be permitted to issue or make any public announcement or to disclose any information regarding this Agreement if the content has been previously approved by __________________ unless the announcement or disclosure is required in order to comply with any applicable law or regulation. 

24. NO PARTNERSHIP 

24.1 Nothing in this Agreement shall be deemed to constitute a partnership between the parties nor constitute any party the agent of any other party for any purpose.

24.2 None of the Members shall (save as expressly provided in this Agreement) have any authority to bind the other Members in any way.

24.3 The Members will account separately for any payments made to them by, or received by them from, the Consortium. 

25. NOTICES 

25.1 Notices under this Agreement may be sent by hand, or by post, by fax or by suitable electronic means. 

25.2 The only address at which a Member is entitled to receive postal notices is the address shown at the beginning of this Agreement or such other Relevant Address as the Member may notify the Consortium from time to time.

25.3 Any notice given in accordance with this Agreement is to be treated for all purposes as having been received: 

25.3.1 24 hours after being sent by fax or electronic means or delivered by hand to the Relevant Address; 

25.3.2 two clear days after being sent by first class post to the Relevant Address; 

25.3.3 three clear days after being sent by second class or overseas post to the Relevant Address; or 

25.3.4 as soon as the member acknowledges actual receipt.

27.4
Proof that a notice has been sent shall be provided if:
27.4.1
the notice was left at or sent in a properly addressed envelope to the Relevant Address; or

27.4.2
a fax transmission report was generated by the sender’s fax machine confirming that the message was sent to the relevant fax number and confirming all pages were successfully sent; or

27.4.3
the applicable means of telecommunication was sent to the Relevant Address.

26. DISPUTE RESOLUTION

28.1
If any dispute arises in connection with this Agreement it shall first be addressed informally between the parties to the dispute.

28.2
If either party to the dispute requests a meeting to raise any matter of concern with a member or members of the Board of Trustees, then a meeting shall be convened within five Working Days.

28.3
Notwithstanding the above, if any dispute has not been resolved by the Board of Trustees within 40 Working Days the matter may be referred to mediation through the Northern Mediation Service or the Centre for Dispute Resolution. Each party hereby agrees not to commence legal proceedings until the full procedure is complete.

27. APPLICABLE LAW 

This Agreement shall be governed by and construed in accordance with English law and each of the parties submits the exclusive jurisdiction of the English Courts in relation to any claim, dispute or difference which may arise in relation to the Agreement. 

28. INDEMNITIES (see section 4 of the Guide to Contract Law for definitions) 
[LIST ANY INDEMNITY REQUIREMENTS HERE]
29. IN WITNESS whereof this Deed has been duly executed and delivered the day and year first above written.

Executed as a deed by Charity A by


……………………………………………………………
Trustee

……………………………………………………………
Trustee/Secretary

Executed as a deed by Charity B

 acting by its duly authorised representatives


………………………………………………………….. Director/Trustee

………………………………………………………….. Director/Secretary/Trustee

Executed as a deed by Charity C

 acting by its duly authorised representatives


………………………………………………………….. Director/Trustee

………………………………………………………….. Director/Secretary/Trustee

Executed as a deed by ABC Consortium acting by






……………………………………………………………
Trustee

……………………………………………………………
Trustee/Secretary
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